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DECLARATION OF TODD S. GARBER IN SUPPORT OF PLAINTIFFS’ 

UNOPPOSED MOTION FOR ATTORNEYS’ FEES, EXPENSES, AND SERVICE 

AWARDS, AND MEMORANDUM IN SUPPORT 

 

I, Todd S. Garber, affirm under penalty of perjury pursuant to 28 U.S.C. § 1746 that the 

following is true and correct:   

1. I am a founding partner of the law firm of Finkelstein, Blankinship, Frei-Pearson 

& Garber, LLP (“FBFG”), counsel for Class Representatives Lennie Hall, Agnes Coursey, and 

Tammy Nichols (collectively, “Plaintiffs”) in the above-captioned cases. 

2. I am fully familiar with the facts and circumstances surrounding this matter, and I 

submit this declaration in support of Plaintiffs’ Unopposed Motion for Attorneys’ Fees, Expenses, 

and Service Awards. 

3. On or around July 14, 2022, this Court appointed Plaintiffs’ counsel, Finkelstein, 

Blankinship, Frei-Pearson & Garber, LLP (“FBFG”), Keller Postman LLC (“KP,” formerly Keller 

Lenkner LLC), The Law Office of Rick D. Bailey (“Bailey Law”), Mason LLP (formerly known 

as Mason Lietz & Klinger LLP), and Handley Farah & Anderson PLLC (“HFA”) as Class Counsel. 

Class Counsel’s Efforts 

4. Since the inception of these cases in December 2020, Class Counsel have diligently 

investigated, prosecuted, and dedicated significant resources to the claims in this action and will 

continue to do so the pendency of settlement administration.  Class Counsel have been willing and 

have committed all necessary time and resources to obtain the best possible result in this case. 
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5. Class Counsel first began discussing the potential for a negotiated early resolution 

in August 2021. Arms’ length negotiations by and through counsel for the Parties continued 

through February 2022. On or about February 10, 2022, the Parties executed a confidential term 

sheet that described the central terms of the Settlement which provided benefits to over 295,000 

individuals. Over the course of following months, the Parties diligently negotiated, drafted, and 

finalized the settlement agreement, notice forms, and came to an agreement on a claims process 

and administrator. 

6. Class Counsel have expended significant time investigating, litigating, and settling, 

this complex data breach matter. This work includes investigating and drafting the Complaint, 

negotiating a resolution and ultimately securing the Settlement, drafting and negotiating settlement 

documents with Defendant, conference calls, preparing and filing the requisite preliminary 

approval papers, assisting with the administration of the Settlement which includes preparing 

notice materials and the settlement website, and fielding calls and emails from the Class of over 

295,000 individuals. Class Counsel will continue to expend time and effort on this litigation in 

preparation for final approval, working with the Settlement Administrator to implement the 

Settlement, and continuing to field calls and questions from Class Members over the many months 

of Settlement implementation.  

7. As of the filing of this Declaration, Class Counsel have expended more than 

500 hours in bringing this case to settlement. 

8. Class Counsel have received no compensation for this time worked, as all Plaintiffs 

have signed contingency agreements with Class Counsel whereby any fees would only be awarded 

from the settlement or judgment obtained, if any. Here, Class Counsel have therefore undertaken 

a risk of non-payment. Class Counsel took this risk, thereby making the decision to utilize their 
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firms’ time, money, and resources on this litigation as opposed to other potential employment 

opportunities. This risk is amplified given the nature of a large class action regarding complex 

claims and the risks of losing the case on the merits or a possible appeal. 

9. Furthermore, the nature of the contingency fee in this litigation provides little doubt 

that Class Counsel diligently worked to ensure efficiency in its work product due to the risk of not 

receiving compensation for the firm’s time, labor, and resources. See Moreno v. City of 

Sacramento, 534 F.3d 1106, 1112 (9th Cir. 2008) (stating that “lawyers are not likely to spend 

unnecessary time on contingency fee cases in the hope of inflating their fees. The payoff is too 

uncertain, as to both the result and the amount of the fee. It would therefore be the highly atypical 

[risky, contingent] case where plaintiff’s lawyer engages in churning.”). Our legal services 

performed in conjunction with this litigation were wholly on a contingent fee basis. Therefore, 

Class Counsel have assumed the risk of nonpayment in litigating and prosecuting this action and 

have at all times ensured that sufficient resources were made available. Given the contingent nature 

of this case, Class Counsel risked nonpayment, particularly given that Defendant was represented 

by a first-rate law firm with significant experience litigating class actions that vigorously 

represented liability and class certification in this case. 

10. In addition to the time worked, Class Counsel have incurred $4,963.23 in expenses 

to date, including for research costs and filing fees, all of which were advanced on a contingent 

basis and without any guarantee they would be reimbursed absent a positive outcome in the case. 

To date, Class Counsel have not received any compensation for their work or any reimbursement 

for expenses.  
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11. If Class Counsel did not reach the Settlement Agreement with Defendant, this case 

would have likely led to trial, thereby causing substantial increased costs to all parties that would 

not have been reimbursed without Plaintiffs prevailing. 

12. For the substantial effort in bringing this matter to a successful resolution, Class 

Counsel is requesting $412,500 in combined fees and expenses, less than one quarter of the total 

value that would be paid by Defendant. 

13. Through the efforts of Class Counsel, the Settlement will provide for significant 

relief for the Class, including identity theft monitoring services for up to two (2) years, and direct 

reimbursement payments for out-of-pocket losses and lost time. The Settlement further provides 

that Defendant will pay up to $1,300,000 for all monetary compensation, identity theft monitoring, 

and notice and settlement administration costs. 

14. Although the notice period has not yet expired, the reaction to the Settlement has 

been overwhelmingly positive.  To date, there have been no objections to the Settlement, and no 

requests to be excluded. 

Class Counsel’s Experience 

15. Class Counsel are experienced and nationally accomplished in data breach class 

actions. 

16. The lawyers of Finkelstein, Blankinship, Frei-Pearson & Garber, LLP (“FBFG”) 

have successfully litigated complex class actions in federal and state courts across the country, and 

have obtained successful results for clients against some of the world’s largest corporations.  A 

sampling of the Firm’s more significant cases includes: 

• Hamlen v. Gateway Energy Services, Corp., No. 18-10244 (S.D.N.Y).  Nationwide 

class action alleging that Gateway overcharged consumers for gas and electric 

supply.   On September 18, 2019, the Court certified the class, appointed the 
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lawyers of FBFG as co-lead class counsel, and approved the settlement valued at 

over $9 million. 

• McLauglin v. IDT Energy No. 14-4107 (E.D.N.Y.). Nationwide class action 

alleging that IDT overcharged consumers for gas and electric supply.   On October 

18, 2018, the Court certified the class, appointed the lawyers of FBFG as co-lead 

class counsel, and approved the settlement valued at over $54 million. 

• Edwards v. North American Power & Gas, LLC, No. 14-1714 (D. Conn.).   

Nationwide class action alleging that North American Power charged electricity 

and gas rates far in excess of what it promised to charge variable rate customers.   

On August 2, 2018, the Court certified the class, appointed the lawyers of FBFG as 

co-lead class counsel, and approved the settlement valued at over $19 million. 

• Wise v. Energy Plus Holdings, LLC, No. 11-7345 (S.D.N.Y.).  Nationwide class 

action alleging that Energy Plus falsely claimed to offer competitive electricity rates 

when its prices are substantially higher than market rates in violation of New York 

Gen. Bus. L. § 349 and other consumer protection laws.  On September 17, 2013, 

the Court certified the class, appointed the lawyers of FBFG as lead class counsel, 

and approved the settlement valued at over $11 million. 

• Chen v. Hiko Energy, LLC, No. 14-1771 (S.D.N.Y.).  Multistate class action 

alleging that Hiko falsely claimed to offer competitive electricity rates when its 

prices are substantially higher than market rates in violation of New York Gen. Bus. 

L. § 349 and other consumer protection laws.  On May 9, 2016, the Court certified 

the class, appointed the lawyers of FBFG as class counsel, and approved the 

settlement valued at over $10 million. 

• Saint Joseph Health System Medical Information Cases, JCCP No. 4716 (Cal. Sup. 
Ct.).  Complex class action on behalf of approximately 31,800 patients who were 
victimized by a data breach.  An FBFG lawyer was appointed co-lead class counsel.  
The Court denied Saint Joseph’s demurrer and the Court of Appeals upheld that 
ruling.  The Court certified the class and denied Saint Joseph’s summary judgment 
motion; the Court of Appeals upheld those rulings as well.  On the eve of trial the 
parties reached a settlement valued at approximately $39 million and the Court 
granted final approval of that settlement on February 3, 2016.  This settlement 
provides the more money per capita to individual class members than any other 
known data breach settlement on record. 

• Castillo v. Seagate Technology LLC, No. 16-1958 (N.D. Cal.).  Class action on 

behalf of over 12,000 individuals victimized by a data breach.  On September 19, 

2016, the Court denied Seagate’s motion to dismiss in part.  The Court appointed 

an FBFG attorney as co-lead class counsel and, on March 14, 2018, finally 

approved settlement valued at up to $42 million. 

• Sackin v. Transperfect Global, Inc., No.  17-1469 (S.D.N.Y. 2017).  Class action 
on behalf of over 4,000 individuals victimized by a data breach.  On June 15, 2017, 
the Court entirely denied Transperfect’s motion to dismiss.  On March 13, 2018, 
the Court appointed FBFG as class counsel and preliminarily approved a settlement 
valued at over $40 million. 

• Bellino v. JPMorgan Chase Bank, N.A., No. 14-3139 (S.D.N.Y.).  Statewide class 
action on behalf of mortgagors alleging Chase’s failure to comply with mortgage 
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recording requirements.  On November 9, 2017, the Court approved a settlement 
valued at $10,808,630, certifying the settlement class and appointing FBFG 
attorneys as class counsel. 

• Goldemberg v. Johnson & Johnson Consumer Companies, Inc., No. 13-3073 
(S.D.N.Y.).  Class action alleging deceptive labeling in connection with 
Defendant’s Aveeno Naturals brand of personal care products.  Plaintiffs defeated 
Defendant’s motions to dismiss and exclude Plaintiffs’ expert’s report, and 
obtained class certification and an appointment as Co-Lead Class Counsel.  On 
November 1, 2017, the Court approved a proposed settlement valued at $6.75 
million. 

• Adler v. Bank of America, N.A, No. 13-4866 (S.D.N.Y.).  Class action alleging that 

Bank of America failed to timely present certificates of discharge for mortgages 

that were satisfied in New York State.  On July 20, 2016, the Court certified the 

class, appointed the lawyers of FBFG as class counsel, and approved the settlement 

valued at over $7 million. 

• In re Michaels Stores, Inc. Zip Code Litigation, No. 11-10920 (D. Mass.). State-
wide class action alleging that Michaels Stores unlawfully collected consumers’ 
private information.  After securing a groundbreaking decision by the 
Massachusetts Supreme Judicial Court, establishing that consumers whose privacy 
has been violated may bring consumer protection claims against companies that 
unlawfully collect personal identification information, the lawyers of FBFG were 
appointed as co-lead class counsel and negotiated a class-wide settlement, which 
the Court approved.   

• In Re: KIND LLC “Healthy and All Natural” Litigation, Nos. 15-MD-2645, 15-
MC-2645 (S.D.N.Y.). MDL class action alleging false advertising of Defendant 
KIND’s snack food products. On March 21, 2021, he Court certified a multi-state 
class an appointed FBFG as co-lead class counsel.  

• Reed v. Friendly’s Ice Cream, LLC, No. 15-0298 (M.D. Pa.).  Nationwide class and 

collective minimum wage and overtime claim on behalf of approximately 10,000 

servers.  On January 31, 2017, the Court certified the class, appointed an FBFG 

lawyer as co-lead class counsel, and approved the settlement valued at over $4.6 

million. 

• Quinn v. Walgreen, No. 12-8187 (S.D.N.Y.).  Nationwide settlement valued at $2.8 

million to resolve Plaintiffs’ claim that Defendant’s glucosamine products did not 

perform as represented.  On March 24, 2015, the Court certified the class, appointed 

FBFG lawyers as Co-Lead Class Counsel and approved a nationwide $2.8 million 

settlement. 

• Al Fata v. Pizza Hut of America, Inc., No. 14-376 (M.D. Fla.).  Statewide minimum 

wage claim on behalf of approximately 2,000 Pizza Hut delivery drivers.  On June 

21, 2017, the Court certified the class and approved a settlement valued at $3.1 

million that provided the then-highest per-person recovery in any delivery driver 

under-reimbursement class action. 
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17. FBFG is also counsel of record in numerous class actions throughout the country, 

including cases pending in United States District Courts in New York, California, Massachusetts, 

Nevada, New Jersey, Maryland, New Mexico, Colorado, Arkansas, and Pennsylvania, as well as 

actions pending in the state courts of New York, California, Nebraska, and New Jersey.   

18. FBFG also has an accomplished and successful appellate practice, having obtained 

numerous groundbreaking decisions from federal and state appellate courts.  Examples include: In 

Re Zappos.Com, Inc., Customer Data Security Breach Litigation, No. 16-16860, 2018 WL 

1189643 (9th Cir. Mar. 8, 2018) (reversing dismissal by district court and holding that consumers 

whose personal identification information was stolen in a data breach have Article III standing); 

Zahn v. N. Am. Power & Gas, LLC, 2016 IL 120526, 72 N.E.3d 333 reh'g denied (Jan. 23, 2017) 

(on certified question from the 7th Circuit, holding that the Illinois Commerce Commission does 

not have exclusive jurisdiction to hear consumer claims against alternative retail electricity 

suppliers); Zahn v. N. Am. Power & Gas, LLC, 847 F.3d 875 (7th Cir. 2017) (reversing dismissal 

of consumer’s putative class action seeking redress for excessive electricity charges by alternative 

retail electricity supplier); John v. Whole Foods Mkt. Grp., Inc., 858 F.3d 732, 738 (2d Cir. 2017) 

(reversing dismissal of consumer’s putative class action seeking redress for Whole Foods’ alleged 

practice of representing the weight of prepackaged foods); Tyler v. Michaels Stores, Inc., 464 

Mass. 492, 984 N.E.2d 737 (2013) (on certified question from U.S. District Court for 

Massachusetts, finding that the collection of ZIP codes from consumers using credit cards violates 

Massachusetts consumer protection law). 

19. A copy of FBFG’s firm resume is attached as Exhibit A to this Declaration. 

20. Mr. Mason and the attorneys at Mason LLP have extensive experience in complex 

class action litigation. and have served as Lead Counsel, Co-Counsel or Class Counsel on dozens 
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of class actions ranging from defective construction materials, (i.e. defective radiant heating 

systems, siding, shingles, and windows), to misrepresented and recalled products (e.g., dog food, 

prenatal vitamins), and environmental incidents (the Exxon Valdez, BP Oil Spill). These cases 

include: In re Hill’s Pet Nutrition, Inc. Dog Food Prods. Liab. Litg., MDL No. 2887, No. 2:19-

md-02887 (D. Kan.) (final approval granted Oct. 2021), where I served as court-appointed Co-

Lead Counsel; In re DevaCurl Litigation, Master File No. 1:20-cv-01234-GHW (S.D.N.Y.) (final 

approval granted January 3, 2022), where I served as court-appointed Co-Lead Counsel; Cox v. 

Shell Oil Co., No. 18844, 1995 WL 775363 (Ch. Ct. Tenn., July 31, 1995) (defective polybutylene 

pipe; $950 million settlement); Hobbie v. RCR Holdings, II, LLC, No. 10-113, MDL No. 2047 

(E.D. La. filed April 20, 2010) (354 unit condominium built with Chinese Drywall; settlement for 

complete remediation at cost of $300 million); Adams v. Fed. Materials, No. 5:05-CV-90-R, 2006 

WL  3772065 (W.D.  Ky.  Dec.  19, 2006) (350 owners of commercial and residential property 

whose structures were built with defective concrete; $10.1 million settlement); In re MI Windows 

& Doors Inc. Prod. Liab. Litig., No. 2:12-MN-00001-DCN, MDL No. 2333, 2015 WL 4487734 

(D.S.C. July 23, 2015) (defective windows; claims made settlement for over 1 million homes); In 

re Synthetic Stucco Litig., No. 5:96-CV-287-BR(2), 2004 WL  2881131  (E.D.N.C. May 11, 2004) 

(settlements with four EIFS Manufacturers for North Carolina homeowners valued at more than 

$50 million); Posey v. Dryvit Sys., Inc., No. 17,715-IV, 2002 WL 34249530 (Tenn. Cir. Ct. Oct. 

1, 2002) (Co-Lead Counsel; national class action  settlement provided cash and repairs to more 

than 7,000 claimants); Galanti v. Goodyear Tire & Rubber Co., No. 03CV00209, 2004 WL 

6033527 (D.N.J. Nov. 17, 2004) (Class counsel; defective radiant heating systems; $330 million 

settlement); and In re Zurn Pex Prod. Liab. Litig., No. 08-MDL-1958, 2013 WL 716088 (D. Minn. 

Feb. 27, 2013) (Plaintiffs’ Executive Committee; +$20 million claims made settlement). 
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21. Since the founding of his current firm in March 2020, Mr. Mason, either 

individually or as a member of their firm, has served as appointed Class Counsel and/or 

successfully worked to obtain final resolution in over two dozen similar data breach class actions 

including: Chatelain et al. v. C, L, and W PLLC, d/b/a Affordacare Urgent Care Clinics, Case No. 

50742-A (42nd Dist. Tex.); Baksh v. Ivy Rehab Network, Inc., Case No. 7:20-cv-01845-CS (S.D. 

N.Y.);  Mowery et al. v. Saint Francis Healthcare System, Case No. 1:20-cv-00013-SRC (E.D. 

Mo.) (appointed class counsel);; Jackson-Battle v. Navicent Health, Inc., Civil Action No. 2020-

CV-072287 (Superior Court of Bibb County, Georgia); Bailey v. Grays Harbor County Public 

Hospital District et al., Case No. 20-2-00217-14 (Grays Harbor County Superior Court, State of 

Washington); Kenney et al. v. Centerstone of America, Inc., Case No. 3:20-cv-01007 (M.D. 

Tenn.); North et al. v. Hunt Memorial Hospital District, Case No. 89642 (196th Dist. Tex.); 

Chacon v. Nebraska Medicine, Case No. 8:21-cv-00070-RFR-CRZ (D. Neb); and Richardson v. 

Overlake Hospital Medical Center et al., Case No. 20-2-07460-8 SEA (King County Superior 

Court, State of Washington). 

22. A more detailed recitation of Mr. Mason and Mason LLP’s extensive experience 

was filed on July 13, 2022 in Support of Plaintiffs” Motion for Preliminary Approval of Class 

Action Settlement. 

23. Keller Postman LLC is a national plaintiffs’ law firm representing a broad array of 

clients in class and mass actions, individual arbitrations, and multidistrict litigation matters at the 

trial and appellate levels across federal and state courts. Serving hundreds of thousands of clients 

in litigation and arbitration, it has prosecuted high-profile antitrust, employment, privacy, 

consumer-rights, and product liability cases (involving medical devices, pharmaceutical products, 

and a wide variety of other consumer products). KP also acts as plaintiffs’ counsel in high-stakes 
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public-enforcement actions. KP has broken new ground in our approach to business and 

operations—including through building an in-house client services team to serve its clients using 

cutting-edge technology and processes—which contributed to its being named Trial Strategy 

Innovation Law Firm of the Year by the National Law Journal and American Lawyer Media at the 

2021 Elite Trial Lawyers Awards.  

24. Keller Postman partner Seth Meyer helped develop the firm’s revolutionary 

arbitration practice, including pursuing individual arbitrations for tens of thousands of employees 

or consumers whose claims are subject to arbitration clauses with class-action waivers. To date, 

Keller Postman has secured more than $375 million in settlements for more than 150,000 

consumers and employees nationwide. 

25. Mr. Meyer is also responsible for launching Keller Postman’s Data Breach Practice. 

As privacy and data security issues continue to be a primary concern for every industry, it is pivotal 

for Keller Postman to step in and help define legal precedent for this evolving area of law. He 

currently represents several certified and putative classes of individuals whose information has 

been compromised by through one or more data breaches. 

26. Mr. Meyer has argued cases before trial courts and courts of appeal, and has served 

as lead counsel at trial. He has authored briefs submitted federal district courts, federal circuit 

courts, and state appellate courts. He serves as an adjunct professor at the Northwestern University 

Weinberg College of Arts and Sciences Center for Legal Studies. He has been honored by Super 

Lawyer’s Magazine in the area of class action and mass tort litigation, named a 2021 Rising Star 

in Law by Crain’s Chicago Business, listed on the National Trial Lawyers’ 40 Under 40, and 

named a 2021 Lincoln Fellow by the Claremont Institute. Before joining Keller Postman, Mr. 
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Meyer was also a representative of the International Chamber of Commerce’s Young Arbitrator’s 

Forum, which annually selects a handful of representatives nationwide. 

27. Mr. Meyer and his team have significant class action and multidistrict litigation 

experience. Notable examples of this experience include:  

• West et al v. Amazon.com Inc., Case No. 2:21-cv-00694, United States 

District Court for the Western District of Washington 

• C.O., a minor, v. Amazon.com Inc. et al, Case No. 2:19-cv-00910, United 

States District court for the Western District of Washington 

• Fishon et al v. Peloton Interactive, Inc., Case No. 1:19-cv-11711, United 

States District Court for the Southern District of New York 

• Olivia Van Iderstine et al v. Live Nation Entertainment, Inc. et al, Case No. 

2:20-cv-03888, United States District Court for the Central District of 

California 

• TopDevs, LLC et al v. LinkedIn Corporation, Case No. 5:20-cv-08324, U.S. 

District for the Northern District of California 

• The State of Texas et al v. Google, LLC, Case No. 4:20-cv-00957, U.S. 

District Court for the Eastern District of Texas 

• Richard A. Ross and Fieldstone Ventures, LLC v. EQT Corporation et al., 

No. GD-21-011948, Fifth Judicial District of Pennsylvania, County of 

Allegheny  

• Hestrup & Peiss v. DuPage Medical Group. Ltd. d/b/a DuPage Medical 

Group, Case No. 2021L000937, 18th Judicial Court, DuPage County 

• Alexander v. Otis Bowen, Case No. No. 43D04-2104-CT-000019, 

Kosciusko Superior Court 4 

• Gilbert v. AFTRA Retirement Fund et al, Case No. 1:20-cv-10834-ALC, 

U.S. District Court for the Southern District of New York 

• Hackerott v. Central Kansas Orthopedic Group, Inc., et al, Case No. 2020-

cv-000120, District Court of Barton County 

• In re: 3M Combat Arms Earplug Prods. Liab. Litig., MDL 2885 

• In re: Zantac (Ranitidine) Prods. Liab. Litig., MDL 2924 

• In re: Paragard IUD Prods. Liab. Litig., MDL 2974 

• In re: Onglyza (Saxagliptin) and Kombiglyze XR (Saxagliptin and 

Metformin) Prods. Liab. Litig., MDL 2809 
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28. Keller Postman represents tens of thousands of clients in some of the largest multi-

district product liability cases in the country. Its team also continues to be selected to lead federal 

and state product-liability litigation through appointments to leadership positions. The firm’s 

attorneys hold court-appointed leadership positions in the Zantac MDL (Partner Ashley Keller 

chairs the Law & Briefing Committee), 3M Combat Arms Earplugs MDL (Partner Nicole Berg 

sits on the Law & Briefing Subcommittee), Paragard Intrauterine Device MDL (Partner Nicole 

Berg sits on the Plaintiffs’ Executive Committee), and Onglyza and Kombiglyze MDL (Associate 

Ashley Barriere leads the Law & Briefing Committee).  

29. A copy of KP’s firm resume is attached as Exhibit B to this Declaration. 

30. In litigating this matter, Class Counsel have incurred $4,963.23 in costs, including: 

filing fees and costs of service. All such costs were reasonable and necessary to litigation. 

* * * 

31. Class Counsel’s fees and expenses are warranted and reasonable because of the 

substantial work and effort Keller Postman incurred to achieve the Settlement on behalf of the 

Class. 

I declare under penalty of perjury under the laws of the United States that the foregoing is 

true and correct.  

Executed this 13th day of September 2022, in White Plaines, New York.  

  

      /s/ Todd S. Garber  

      TODD S. GARBER 

 

 


